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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD JUN 082004

IN THE MATTER OF: ) Pot

PROPOSEDAMENDMENTS TO: ) R04-22
REGULATION PETROLEUMLEAKING ) (Rulemaking— UST)
UNDERGROUNDSTORAGETANKS )
35 ILL. ADM. CODE732 )

iN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: ) R04-23
REGULATION PETROLEUMLEAKING ) (Rulemaking- UST)
UNDERGROUNDSTORAGETANKS ) Consolidated
35 ILL. ADM. CODE734 )

TESTIMONY OF CINDY S. DAVIS ON BEHALF OFTHE PROFESSIONALSOF
ILLINOIS FORTHE PROTECTIONOF THE ENVIRONMENT (“PIPE’”), CSD

ENVIRONMENTAL AND HEARTLAND DRILLING

My nameis CindyS. Davis. I amalicensedProfessionalGeologistin Illinois and

I amthesoleownerofCSD EnvironmentalServices,Inc. andHeartlandDrilling &

RemediationInc., bothlocatedin Springfield.

I amalsotheActing Chairpersonfor theBoardof Directorsfor theProfessionals

in Illinois for ProtectionoftheEnvironment,referredto as“PIPE”. PIPEis an

organizationofvariousbusinesseswho performremedialclean-upsofunderground

storagetanksitesaswell asbusinesseswho provideservicesto theremediationprocess,

suchaslandfills, laboratories,etc.

I am alsoamemberof theConsultingEngineersCouncil ofIllinois (CECI) and

wasateammemberon the“Ad HocWork Groupon LUST ReimbursementReform,”

This is thegroupthat theAgency, in theirtestimony,referredto asthe“CECI”

workgroup. The workgroupwas actuallycomprisedofmembersoftheCECI andthe
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Illinois PetroleumMarketers(IPMA), an Illinois organizationcomprisedofownersand

operatorsofbusinesseswho marketandsell gasoline(primarily, gasstationand

conveniencestoreowners). The“Ad HocGroup’s”purposewasto providesubstantive

inputto theIEPA for changesto the LUST program.

Sincethefiling of this ruleproposal,PIPEhascontinuedto workcloselywith

representativesofIPMA, CECI, IPMA, Illinois SocietyofProfessionalEngineers(ISPE)

andtheIllinois AssociationofLaboratories,to coordinatethecommoninterestsofthe

professionalcommunityregardingthis proposedrule. We havealsometthreetimes

with the illinois EnvironmentalProtectionAgencyin an effort to narrowtheissuesbefore

theBoardin thisrulemaking. We hopeto continueto meetafterthesehearingsand,if

possible,presenttheBoardwith alternativelanguagethatmight narrowourdispute.

I havebeenself-employedsince1992astheownerof CSD Environmental

Services,Inc. I formedHeartlandDrilling andRemediation,Inc. in 2002. Prior to

forming CSD Environmental,I wasemployedby the Illinois EnvironmentalProtection

Agencyfrom 1985until 1992. FromApril of1990 to Juneof 1992,I wasemployedin

theLUST Sectionasa SubUnit Manager. I havethirteen(13)yearsofexperiencein the

LUST field andnineteen(19)yearsin theenvironmentalfield. My experienceis unique

sinceI havebeenbotharegulatorwith theEPA anda privateconsultantandownerofa

remediationbusiness.While I workedattheAgency,I hired’manyoftheProject

Managersin theLUST section,manyofwhom arestill employedtoday,andI worked

with manyoftheAgencyrepresentativeswho havetestifiedin this proceeding.I havean

appreciationfor theirjob ofensuringthat thosewho accessthefundareseeking

reimbursementfor thereasonablecostofaprotectiveclean-upbut, astheheadof a
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companywho hasperformedaboutasubstantialnumberofUST remediationsin this

state,I alsohavea specialunderstandingofthecostofwhat’s “reasonable.”

In Marchof2004,at therequestoftheIPMA, I calledameetingoftheIPMA

AssociateMembers,to discusstheEPA’sproposedchangesto 35 Ill. Adm. Code,Part

732 and734. Thepurposeofourmeetingwasto gatherinformationfrom theIPMA

AssociateMembersoftheirperceivedimpactto IPMA constituents,if theregulationsas

proposedwereadopted.ConsultantsandContractorsatthemeetingagreedthatweall

hadacommoncauseandgavebirth to the ideaofeitherjoining an existingorganization

orcreatinganeworganizationto formally voiceourconcernsandissues. After several

meetings,thecreationofPIPEemergedandwasincorporatedasanot for profit

corporationin April of2004. PIPEwasformedto representtheProfessionalsin Illinois

whoprovideenvironmentalconsultingandlorremediationservices.Ourmemberfirms

conductorprovideserviceson nearlyall of theundergroundstoragetankcleanups

conductedin theStateofIllinois.

I haveseveralconcernsregardingtheproposedrulesofwhichI will testify to

today. BeforeI get into thespecifics,I would like, though,to expressto theBoardour

appreciationfor theopportunityto beheardtoday. Also, while wehavedisagreements

with theAgencyaboutthe specificsoftheserules,we sharethecommongoalofensuring

that theUndergroundStorageTankfundis availablefor thepurposefor which it was

created:thesafeandprotectiveremediationofIllinois sites thathavebeencontaminated

by leakingundergroundstoragetanks. Ourmajordisagreementsresult from our

knowledgethatwe cannotcontinueto performtheseremediationspursuantto the

conditionsfor reimbursementsetforth in theserules.
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Many oftheratesset forth in theproposedregulationsarebelowcurrent

marketratesanddo notreflect industrystandardsin Illinois. TheAgency

developedtheirproposedratesfrom an improperstatisticalmethod,or lackof

statisticalmethod,oftheir currentdatabase.Theratesare~ basedupona

representativesample.Further,manyoftheserateswereestablishedin an

internalratesheetthat, insteadofbeingadjustedupwardoverthecourseof

yearsto accountfor inflation, wasin manycasesadjusteddownwardsin an

inappropriateandunfair approachto constrainingcosts. For example,the

ratesfor reimbursementforprofessionalservicesthattheAgencywould find

“reasonable”hasactuallydecreasedoverthecourseoftheyears,eventhough

everyoneknowsthatthehourlyor salariedcostofhumanservices(and

relatedhealthinsurance,medicare,worker’scompensation,etc.)hasrisen.

Further,theproposaldoesnot takeinto considerationthathourlypersonnel

ratesaredeterminedby usingastandardmethodoftakingthe employees

directwagespluscompanycontributionsofFICA, medicareand

unemploymentmultipliedby aoverheadandprofit multiplier to establishan

hourly rate. RSMeans,which PIPEproposedto theAgencyduring

discussionson theiremergencyruleproposal,usesthis concept.We would

askthattheBoardlook at themethodologycontainedin thefollowing

industrypublications,which arespecificallydesignedto establishreasonable

• ratesfor the costsofenvironmentalremediation:RSMeansEnvironmental

CostHandlingOptionsandSolutions(ECHOS)“EnvironmentalRemediation

CostData— Unit Price,”
10

th Annual Edition, 2004,andECHOS
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“EnvironmentalRemediationCostData— Assemblies,”
10

th Annual Edition,

2004. In meetingwith theAgencyconcerningtheir desireto promulgatea

rule on an emergencybasis,wewereableto successfullyassertthattheRS

Meansmethodologypresentsamethodfor establishingreasonableness.

2. SubpartH. Theratesproposedin SubpartH areproposedas“maximum

paymentamounts”.TheEPAproposedduringthe“Ad Hoc Group”

meetings,theconceptof lump sumpaymentsfor somereports,with the

understandingthat if thereportwascompletedfor lessthanthelump sumthe

consultantwouldprofit, if thereportwascompletedfor more,theconsultant

would losemoney.TheEPAreferredto this as“win somelosesome.”

However,theproposed“maximum” paymentsin SubpartH areeitherbreak L
evenor lose.

3. EPA’sProposedRates.TheEPA implementedtheproposedratesin Subpart

H by distributinga“rate sheet”to theirprojectmanagers.We havea unique

situation,in thatthe EPAactuallyimplementedthesameratesasare

proposedin SubpartH. TheIEPA enforcedtheuseof theseratesfor

approximatelyfourmonthsduringwhich consultantsandcontractorsfound

theirbudgetsandsubsequentreimbursementclaimsreducedby anyamount

over thepriceindicatedon the“ratesheet”. Duringthis timeframe,

consultantsandcontractorslostsignificantamountsofrevenue.In addition,

someofourclientswronglyperceivedthatwe werepricegougingsincethe

IEPA did not want to payourcurrentrates--- eventhoughmanyofthosevery
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rateshadbeenapprovedin thepastasreasonable.CSDwith permissionof

theowner/operatorchallengedtheEPA’suseoftheratesheetin PCB03-214

Illinois AyersOil Companyv. Illinois EnvironmentalProtectionAgency.The

Illinois Pollution ControlBoardruledin favorof Ayerson April 1, 2004,

statingtheuseofa“rate sheet”wasimpropersincetheratesheetwasarule

that wasnotpromulgated.

4. Theproposedrulesdo not definea“scopeofwork” andtheAgency’s

proposaldoesnot takeinto considerationthe level ofwork deemednecessary

by aprofessionallicensedprofessionalengineeror licensedprofessional

geologist. TheAd Hoc GroupinformedtheAgencyalump sumpricecannot

bedeterminedwithouta cleardefinedscopeof work. Estimatingin the

consultingandcontractingfield is donefollowing aspecificmethod. First, we

identify thetasksto completeajob (scopeofwork), second,we identify the

personnelneedto completethetask,andthirdly, thenumberofhoursneeded

for eachpersonnelrequiredpertask. Onceall oftheseitemsaredetermineda

costestimateto completetheworkcanbeprepared.TheproposedSubpartH

doesnot definethescopeofwork requiredfor thoseitemswhichtheyhave

assignedalump sumcost. Without acleardefinition of thework to be

completed,a lumpsumpricecannotbe fairly determined. Also,sincetheAct

specificallyrequiresthat correctiveactionplansandbudgetsbecertifiedby a

licensedprofessionalengineeror licensedprofessionalgeologist,it is difficult

to acceptthat anagencyreviewerwho, in mostcases,doesnot havethis

technicalexpertise,is in apositionof rejectingwhatthat professionalhas
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determinedto beareasonablenumberofboringsto do aparticularjob — or a

reasonablenumberofhoursto do it.

5. Requestsfor Paymentsfrom theUndergroundStorageTankFundarelimited

to atimeframeof every90 days.Currentlyundertheregulations,an ownersor

operatorcansubmitareimbursementrequeston the following intervals:

• At theendof earlyaction(45 days)

• After approvalby theEPA oftheSiteClassificationCompletionReport
or aSite InvestigationReport; (greaterthan450 workingdays)

• At approvalofa CorrectiveActionPlan(atleast90 to 120 days);and

• Ona 90 daybasisafterJEPAapprovalof aCorrectiveAction Plan(90
days).

Theproposedregulationsshouldbe rewrittento allow reimbursementrequests

to besubmittedon amorefrequentbasis. It is my recommendationto allow

reimbursementrequestsasfollows:

• At theendof earlyaction(45 days)

• Uponcompletionand submittalof eachStageof Site Investigation—

(breakingtheSite Investigationinto stageswill allowmoneyfrom the
fundto bepaidto theowneroroperatorquicker).

• UponIEPA approvalofaCorrectiveAction Plan;and

• Every30 daysafterapprovaloftheCorrectiveAction Plan.

6. Thenegativecashflow in theUndergroundStorageTankfundhasnothingto

do with thefundbeingovercharged.In responseto questioningfrom the

Boardat the lasthearing,DougClaytestifiedthat while thenumberofUST

incidentsis decliningon an annualbasis,thenumberofreimbursementdollars

is increasing.While that simplestatementmaybe true, it hasno relationship
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to theactualcostofremediation-- or thenumberofremediationscurrently

beingperformedandpending,in onestageor another.

Interesting,while weaskedtheAgencyto presentinformationregardingthe

actualliability out there(remediationactuallybeingperformedandcosts

associatedwith what aspectsofthat remediation),theAgencydid notpresentthat

information. We believethat theAgencyshouldbekeepingtrackofthe liability

on thefund,aswell astheactualdollars spent.Thereareothersignificantreasons

why thefundis currentlyunderstress.

• First, while thereareindeedfewerincidentsbeingreportedthelastfew years

(628in 2003; 617 in 2002; 832in 2001),thecorrectiveactionwork thatis

currentlybeingperformedandyet to bereimbursed(in manycasesthemost

expensivepartoftheremediation)generallyinvolvessitesthathadincidents

thatwerereportedin theyear2000andpreviously(1221in 2000; 1729 in

1999; 1818 in 1998; 1279in 1997).

• Second,whentherewasa significantbalancein the fund,eventhoughthe

balancerepresented“committed”dollars(waitingfor Agencyapprovalsor

pendingtimeframesfor submittalofreimbursementrequests),themoneywas

transferredout ofthefundin an effort to balancethebudget.

• Third, thecostofdoing business,especiallyin IllInois, hasgoneup — not

down. Thatincludesthebusinessofperformingremediationsofleaking

undergroundstoragetanksites.

7. TheIEPA’s proposedStagedSite Investigationis too prescriptivein regards

• to placementofwells andlocationofsoil samples.Eachsite is differentand
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thecharacterizationoftheextentofcontaminationmustbe tailoredto thesite.

TheIEPA shouldallow theProfessionalEngineerorGeologistto choosethe

placementofsoil borings/samplesandgroundwatermonitoringwellsbased

upontheirknowledgeof thesiteconditions.

8. TheUST reimbursementprocedurewhichtheAgencyusesto denyor approve

(with modifications)plans,budgetsorreimbursementrequestsis seriously

•flawed. Currently,theAgencyusesavariationofthepermit procedure.The

projectmanagersendsaletterattheendoftheir120 dayreviewperiod(and

generallynot adaybefore)informing theowneror operatorof, generally,the

denialor reductionin thebudgetorreimbursementrequest.This letter

generallyrepresentsthefirst (andonly) communicationthat therequestorhas

with theAgency. TheAgencyprovidesvery little detailasto whatitemswere

reducedorwhy, but relieson thestatement,“exceedstheminimum

requirementofthe act.”

Theowneror operatorthenhasthreechoices,which theygenerally

makein consultationwith theconsultanttheyhavehiredto remediatethe

property:

• Resubmit,literally guessingatwhat theproblemmightbe (andtriggering

awholenew 120 dayreviewperiod).

• Appealto theBoard,whichnecessitateshiring anattorneyandpresents
complicationsregardingproof,giventhat you’renot surewhatthedenial
wasaboutin thefirst place— andyou cannotpresentanynewinformation
to theBoardbecauseyou haveto rely on the“record” theAgencyusedto
makeits decision(SeeTodd’sServiceStation);

• Acceptthedecisionandeatthe lost cost.
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Thecurrentprocedurescausetwo problems1) theowner/operatoris never

allowedtheopportunityto provideadditionalinformationto theAgency

beforeafinal decisionis made;and2) theowner/operatormustbearthe legal

costsif he/sheis not in agreementwith theAgency’sdecision. In thecaseof

Illinois Ayersv. theIEPA,the legalfeeswerein excessof$40,000. The

owner/operatormustdecideif thereductionsmadeby theAgencyoutweigh

thecostofhiring anattorney. In manycases,theownerdoesn’tappealthe

reductionsdueto thecostsofahiring an attorney.This resultsin adisruption

ofthechecksandbalancessystemusedin ourgovernment.

PIPEsuggestedto theEPA during discussionsheldaftertheEPA filed a

motionfor EmergencyRulemaking,that theproceduresfor denialsor

approvalsbemodified. In theiramendedemergencyruleproposal,the

Agencyagreedandproposedto changetheprocedureto allow adraftdenial

letterbe issuedto the owner/operatorallowing theowner/operatorto provide

additionalinformationor justificationprior to afinal decision.

PIPEsuggeststo theIPCB thatthesamelanguagebeincorporatedinto the

proposedregulations.As to the legal costs,theowner/operatormustincurto

bring anappealbeforetheIPCB, PIPEsuggeststhat amediationorpossibly

anarbitrationstepbe introducedinto theregulationswhich will allow the

owner/operatorandtheIEPA an opportunityto resolvethe issuesprior to

comingbeforethe Board.

9. Theproposedrulesunder732.855and 734.855allow an owneroroperator

who incursunusualor extraordinaryexpensesthat exceedthepaymentsof
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SubpartH to requesttheAgencyconsidertheexpenseson asitespecificbasis.

TheAgencyhasthe authorityto makethis decision.TheAgencyin their

testimonystated,theyfeelvery fewsiteswill beevaluatedundertherule.

PIPEdisagreeswith theAgency,especiallywhentheAgencyfailed to list the

scopeofwork requiredfor eachlumpsumtask, nordid theydefinea“typical

site” in theregulations.PIPEsuggestsadefinitionof an “atypical” sitebe

identifiedin theproposedrule. TheAd Hoc GroupprovidedtheAgencywith

an“atypical site form”, orachangeorderform persayto beusedwhenthe

consultantdeterminestheconditionsatthesitewarrantextraexpenses.PIPE

alsosuggestsapeerreviewcommitteebe formedwith designatedAgency

LUST supervisorsandat leasttwo memberswho arenot Agencyemployees

with abackgroundin engineeringorconsultingorcontractingandhave

experiencein determiningreasonablenessofcosts. In theoriginaldiscussions

regardingtheUST fund, I understandthatsucha costcontainmentpanelwas

contemplated.WhentheAgencywasaskedby ISPEatthe lasthearinghow

thereimbursementdollarsofthefundaredistributed,theAgencyindictedthat

(beyondthefinal amount)theydo not keeptrackofhow reimbursement

dollarsaredistributed. Webelievethat theyshould. We haveindicatedto

theAgencytheimportanceofdevelopingadatabasewheretheycould

monitorthecostofthevariousdifferentprojectsrelatedto UST site

remediationanddevelopapropermethodologyfordeterminingthe

reasonablenessof thatcost. Insteadoftellingus(or theBoard)how

reimbursementdollarshavebeenspentfor the lastseveralyears,theAgency
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hasfocusedon giving the Boardold information,andselectednon-

representativesites,in supportofthis proposal.Wesuggestthatwearemore

informedon thecostsofremediatingUST sitesin Illinois andweurgethe

Boardto listen — without falling victim to theAgency’sfingerpointing. We

arenot thecause,butwecertainlyhopeto be partofthe solution.

Thankyou.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: )
REGULATION PETROLEUMLEAKING )
UNDERGROUNDSTORAGETANKS )
35 ILL. ADM. CODE732 )

iN THE MATTER OF:)

PROPOSEDAMENDMENTS TO:
REGULATION PETROLEUMLEAKING
UNDERGROUNDSTORAGETANKS
35 ILL. ADM. CODE734

PIPETESTIMONY OF JOSEPHW. TRUESDALE,P.G.,P.E.,REGARDING
THE ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY’SPROPOSALTO

AMEND 35 ILL. ADM. CODE732 AND 35 ILL. ADM. CODE734

My nameis JosephW. Truesdale.I amaseniorprojectmanagerandmanaging

agentfor CSD EnvironmentalServices,Inc. (CSD) locatedin Springfield, Illinois. I ama

licensedProfessionalEngineer(P.E.)andalicensedProfessionalGeologist(P.G.)in the

StateofIllinois. I holdB.S.degreesin environmentalengineeringandappliedgeology/

hydrogeology,aswell as,anAssociatedegreein surveyingandconstruction

management.I haveworkedin thecivil andenvironmentalconsultingindustrysince

1993,andhavebeenemployedby CSDsince1998.

Subpart1

In the matterof: Regulationof PetroleumLeaking‘UndergroundStorageTanks

(Proposed new 35 Ill. Adm. Code 734 and amended 35 Ill. Adm. Code 732)

(Consolidated:R04-22 and R04-23); the Illinois EnvironmentalProtection Agency

(Agency) initially proposed,that “soil samplesshallnot becollectedfrom soil below the
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groundwater table” during the various stages of site assessment.United State

EnvironmentalProtection Agency, Office of UndergroundStorage Tanks (OSWER)

publication EPA 510-B-97-001 (March 1997), ExpeditedSite AssessmentTools For

UndergroundStorageTankSite: A GuideFor Regulatorsstatesthat “the siteassessment

process is critical to making appropriatecorrective action decisions. When site

assessmentsare complete,they provide accurateinformation about the presenceand

distributionof contaminants,therebyfacilitatingcost-effectiveandefficientremediation.

Whenthey areincomplete,theycanprovideinaccurateor misleadinginformationwhich

candelayeffectiveremediation,increaseoverall correctiveactioncosts,andresultin an

increasedrisk to humanhealthandtheenvironment.” This samepublicationgoeson to

statethatsomeofthemostsignificantlimitations notedhistoricallywith conventionalsite

assessmentsare that “the resultsof the assessmentareusuallyfocusedon mappingthe

boundariesof the groundwaterplumeratherthan the sourceareasor locating the most

significantcontaminantmass.In addition, theapproachto mappinggenerallyignoresthe

3-dimensonalnatureofcontaminantmigration.”

The Illinois State Geological Survey, Bulletin 95, Handbook of Illinois

Stratizraphystatesthat “depositsofPleistoceneagearethesurficialmaterialsin virtually

all of Illinois. Nearly 80 percentof the statewascoveredat leastonceby continental

glaciers that left characteristicdeposits (drift).” Tank systems at many Leaking

UndergroundStorageTank (LUST) sites in Illinois extend to nearor below shallow

groundwater tables. Since petroleum based contaminants consist primarily of

hydrophobicorganicmolecules,a vast majority of the contaminantmass(often times

more than 90%) can becomeadsorbedto the aquifer solids beneaththe water table or

2
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within the seasonal smear zone, if water table fluctuations are common. This

phenomenonis mostprevalentin unconsolidatedfine-grainedaquifers,and/ or aquifers

with significant natural organic material both typical of glacial drift. Failure to

• reasonablyattemptto quantifythe totalmassofcontaminantsin thesubsurfaceandtheir

• relativedistribution(both aboveandbelowthe watertable) duringsite investigationcan

severelyinhibit subsequentimplementationof effective correctiveaction and/ or risk

managementstrategiesasdescribedin: WaterResourcesResearch,Vol. 30, No. 8, Pages

2413-2422,August 1994, Effectsof rate-limiteddesorptionon the feasibility of in-situ

bioremediation,V.A. Fry and J.D. Istok; Water ResourcesResearch,Vol. 27, No. 4,

Pages547-556,April 1991,AnalyticalModelingofAguiferDecontaminationbyPumping

WhenTransportis AffectedbyRate-LimitedSorption,MarkN. Goltz andMarkB. Oxley;

andWater ResourcesResearch,Vol. 29, No. 9, Pages3201-3208,September1993,An

AnalyticalSolution to theSolute TransportEquation With Rate-LimitedDesorptionand

Decay,V.A. FryandJ.D. Istok;

I applaudand whole heartedlysupport the Agency in their currentpositionof

proposingsome sort of morecomprehensivesite investigationincluding collection of a

sufficient numberof samplesfor laboratory chemical analysisnecessaryto map or

otherwisedeterminethe magnitudeand location(s)of the most significant contaminant

mass, includingsamplesfrom below the watertable. Theresultof any suchlaboratory

chemicalanalysisshould thenbe comparedto theirappropriateobjectives,dependingon

theirrelativelocationin the subsurface.
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Subpart2

In the matterof: Regulationof PetroleumLeaking UndergroundStorageTanks

(Proposednew 35 Ill. Adm. Code 734 and amended 35 Ill. Adm. Code 732)

(Consolidated:R04-22 and R04-23); the Illinois Environmental Protection Agency

(Agency) is proposingthat a 5% increasein volume, or “fluff’ factorasdescribedin the

prefiled testimonyofHarryA. Chappel,for excavatedsoils andreplacementfill material

will beallowedfor purposesofdeterminingthequantityeligible for payment. Although

it is commonengineeringknowledgethat thevolumeandrelativedensityofsoils and/ or

rock changewhenexcavatedor compacted,the 5% increaseproposedby the Agencyis

not consistentwith valuescommonlyusedin engineeringpractice.The technicalbook

titled ConstructionPlanning,Equipment,andMethods,publishedby McGrawHill Book

Companystatesthat “when the volume of earth increasesbecauseof loosening, this

increaseis definedasswell.” The associatedTable5-1 in thisbook illustratesthatpercent

swell for “earth and rock” rangesfrom 12 to 60 % and the typical value for earthen

material (soil) is 25%. However, the backfill material usedfollowing UST removal

typically consistsof sandor gravelwhich hasalowerpercentswell rangingfrom only 12

to 15 %. Given the inherentvariability of swell for various geologicmaterials,it is

unreasonableto assumea single allowable percentageswell for purposesof these

regulations. •

As I seeit, it is part oftheresponsibilityofthe licensedProfessionalEngineer(or

licensedProfessionalGeologist)to selecttheappropriatedesignvariables,in light ofsite

specific criteria,in orderto obtainareasonableestimatefor which theyareconsequently

requiredto certify. During the processof this rulemaking, it may be more prudentto
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evaluatethesecostsrelativeto theirappropriateunits independently(ie. disposalper. ton,

truckingper. mile orhour,backfill per. ton andexcavationperhouror cubic yard), rather

than attempting to perform numerous conversions and trying to lump items of

inconsistentunitstogetherintooneunit cost.

Subpart3

In the matterof: Regulationof PetroleumLeaking UndergroundStorageTanks

(Proposednew 35 Ill. Adm. Code 734 and amended 35 Ill. Adm. Code 732)

(Consolidated:R04-22 and R04-23); the Illinois EnvironmentalProtection Agency

(Agency)is proposingthat maximumpaymentamountsbe establishedin SubpartH for

variousactivities conductedin associationwith LUST sites;however,in SubpartH and

throughoutthe remainderof the proposedregulations,the Agency routinely usesthe

terminology“shall include, but not be limited to.” It is unreasonableto assumethat fixed

maximumpaymentamountscanbe establishedfor activities that do not have a clearly

defined,fixed, scopeofwork that canbe readilyidentifiedwithout significantvariability.

Subpart4

During the May 25, 2004hearingtherewasdiscussionregardingthe numberof

sites receiving NFR letters vs. the number of new incidents vs. the amountsbeing

reimbursedfrom the LUST fund. OneobservationI’ve madeis that essentiallyall the

easilyremediatedsites that environmentalcontractorscould dig out of haveNFR letters

issuedalready. There is far less “dig and haul” conductednow in comparisonto the

1990’s. What we have left are the more technically challenging sites where the

contaminantmass is less easily accessible,andlor sites with extensivegroundwater
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impact. •As a result, a tremendousamount of data is neededto determinewhere

contaminantsarelocatedandhowbestto remediatethem(EPA 510-F-97-004).

As thenumberofnewincidentsdecreases,and theeasilyaddressedsitescontinue

to dropout of theprogram,this trendshouldcontinuesuchthat themajority ofthe costs

reimbursedthroughtheLUST fundwill be allocatedto fewerandfewermoretechnically

challengingsitesthatwould subsequentlyrequirehighercoststo effectivelyaddress.

Subpart5

During the March 15, 2004 and subsequenthearings there was discussion

regardingallowing sites which havereceivedNFR letters to retain eligibility under the

LUST fund to addressfuture, previouslyunidentified, impactsor risks associatedwith

prior releases.Thequestionwasposedwhyan owner/ operatorwouldelectto obtainan

NTFR letterdespiteofa denialfor accessto off-sitepropertysuspectedto be impactedasa

resultof the release. In DougClay’s testimonyon page216 from theMarch 15, 2004

hearingshestatedthat“thereasonsomeonewould do this is becausetheyneedtheirNFR

letter to sell theirproperty”. Mr. Clay goeson to sayon page217 that“I think theowner

/ operatoris makingabusinessdecision.”

Severalof the owner/ operatorsthat I dealwith areapprehensiveaboutleaving

undisclosedcontaminationor employingmultiple environmentallanduserestrictionon

propertiesto managefuture risks associatedwith known contaminationsincethe NFR

letter in andof it selfdoesnot serveto protectthe owner/ operatorsfrom anypotential

future liability associatedwith that contamination.

I think that that line of argumentcanbe extendedto includeNFR lettersobtained

usingTACO, and that manysavvy businessownerswould be more apt to employ the

6
• Printed on Recycled Paper in Accordance with 35 Ill. Adm. Code 101.202 and lOt, 302(g)



manyoptionsavailableunderTACO to obtain an NFR letter if a mechanismexistedto

address, and provide financing through the LUST fund, for future, previously

unidentified,impactsor risksassociatedwith prior releases.TheAgencyhascontinually

presentedtheirpositionthat theyhavein no wayattemptedto overlookor otherwiselimit

theuseof TACO, andin facthaveroutinelysuggestedtheirdesireto seeTACO utilized

moreoften.

It is my positionthatoneofthemostsignificantreasonsthat TACO is notutilized

morefrequentlyis that theowner/ operatorarein factmaking abusinessdecisionwhich

will limit their potential future financial obligations should a previously unidentified

impact or changeto site conditionspresentadditional financial liability and/ or other

risks. It is alsomy positionthat a mechanismallowing for continuedfutureeligibility to

addressthesepotentialfinancialliabilities and/ or otherriskswould serveto promoteuse

ofTACO. In addition, it is my positionthat it is likely that a largemajority of the site

receivingNFR lettersvia this approachwould neverneedto accesstheLUST fundagain

to addressfuture concerns;however, the availability would surely make the business

decisionof the owner / operatorsto userisk managementstrategiesavailableunder

TACO muchlessuncertainandmorefrequentlyused.

I believethat theadditionaldegreeof securitythat theowner/ operator(or

potentialbuyer)wouldnotbe facedsubstantialfuture financialobligationsassociated

with undisclosedcontaminationoremployingmultiple environmentallanduserestriction

on propertiesto managefuturerisksassociatedwith knowncontaminationsincetheNFR

letterin andof it selfdoesnotserveto protecttheowner/ operatorsfrom anypotential

future liability associatedwith thatcontamination.In my opinion,this would almost
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certainlyalso makepropertytransfersinvolving siteswith environmentallandusecontrol

restrictionsmuchmoremarketableandwould facilitatemorefrequentuseofTACO.

Subpart7

AmericanHeritageDictionaryoftheEnglishLanguage,Third Edition defines

reasonableas“1. Capableofreasoning:RATIONAL. 2. Governedby or in accordance

with reasonorsoundthinking. 3. Within theboundsofcommonsense.4. Not extremeor

excessive: FAIR”

Thankyou.
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PIPETESTIMONY OF DUANE DOTY. P.G.REGARDINGTHE ILLINOIS
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ADM. CODE 732 AND 35 ILL. ADM. CODE734

My name is Duane Doty. I am the GeneralManager for United Science

Industries, Inc. (EJSI) located in, Woodlawn, Illinois. I am a licensedProfessional

Geologist in the State of Illinois. I have consultedundergroundstoragetank (UST)

Owners and Operatorsin regard to complianceissuesassociatedwith releasesfrom

undergroundstoragetankssince1988.

In regard to Section 734.845, ProfessionalConsulting Services,the basis for

reimbursementin half-day incrementsdoesnot appearto allow for severalvariations

commonly encounteredduring the performanceof the field work and field oversight

activitiesaddressedin this section. In addition,I questiontherationalusedto determine

ahalf-dayequalsfive (5) hours.

I feel it’s generallyacceptedthat a businessday consists of eight (8) hours.

Therefore,a half-dayequalsfour (4) hours,not five (5). Further, it’s not uncommonfor

manybusinessesto operateduringmore thanone eight (8) hourshift in a 24-hourday.
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Should the Illinois Pollution Control Board (IPCB) determinethe reimbursementof

professionalconsulting services for field work and/or field oversight on half-day

incrementsis a reasonableapproach,I respectfullysuggestthat the IPCB considerthe

unitofmeasure(whetherit’s termeda “half-day” or a“half-shift” orsimilar) be modified

to equalfour (4) hoursand not limit the Owner/Operator’sreimbursementto only two

units per calendarday. I feel consultants,contractors,etc., should feel confident they

havethe latitude to maintainor improveproductivityas neededby remainingon-siteto

work long days in an effort to maintain a schedule,avoid weatherdelays, backfill

excavationsprior to weekendsand/orholidays, takeadvantageof seasonallyextended

day light hours,etc.,without jeopardizingthe Owner/Operator’seligibility in regardto

reimbursement.Doing sowill increasetheefficiencyoftheprojectand,therefore,reduce

overall project costs. This opportunity is lost if the numberof reimbursablehours

workedon-siteis directly or indirectly limited by limiting the numberof half-days(or

similarunit ofmeasure)permissiblepercalendarday.

In Mr. Bauer’stestimonyfiled prior to the March 15, 2004, hearinghe explains

that, “Basedon conversationswith former membersof the Agency’sdrill rig team”,the

half-day rate relativeto the consultantoversightof the advancementof four (4) soil

borings “. . . .allows an additionalhourof field time that should account for travel time

and/oranyother incidentaltime that is needed.”.Mr. Baueragainmakesreferenceto the

one(1) hourof travel time in his testimonyregardingthe groundwatersamplecollection

eventsrequiredaspart of Low Priority CorrectiveAction. Although I concurwith Mr.

Bauer’s acknowledgementthat travel time is necessaryand, therefore, should be

considereda reimbursabletask critical to the performanceof field work and/or field
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oversight,I questionthe assumptionthatall, oreventhemajority,ofproject siteswill be

locatedwithin a 30 minute radiusof the consultant. It is my recommendationthat the

issueof travel time be revisitedto determinehow thehalfday rateshould beadjustedto

betterrepresentthetypical coststo be incurredaspartof a“half-day” inclusiveof travel

and oversight,or, removetravel time from thehalf day unit of measureand determine

reasonabletravel costs separatefrom field work or field oversight(i.e., actualhoursof

travel time multipliedby theapplicablepersonnelrate).

I also suggesttheAgencyrevisit the conclusionthatthe half-dayrateof $500 is

reasonableand sufficient if this rate is to include all instrumentationusedby the

professional,transportation,lodging,etc. It’s not uncommonfor aprofessionalto require

varioustypesofinstrumentationincluding a photoionizationdetector(PD), waterlevel

indicator, combustible gas indicator, surveying equipment (conventionalor GPS),

oillwater interfacemeter,peristalticpump,datalogger andtransducers,etc.throughouta

typical scopeofwork associatedwith LUST compliance.

For example,accordingto the Agency’sproposedSubpartH, Appendix E, the

Agencysuggestsa reasonablehourly ratefor a ProjectManagerwith 8 yearsor less of

work relatedexperienceand/orcollegeleveleducationwith significantcourseworkin the

physical,life, or environmentalsciencesis $90/hr. Such a ProjectManagerthat travels

30 minutesto a job site,overseesfour (4) hoursof field work, and returnsin 30 minutes

from thejob site,accountsfor $450of the$500 half-dayrate. For yearsthe Agencyhas

determined,andreimbursed,reasonabledaily ratesfor theuseofeachofthe instruments

describedabove(and others) and recognizedthe standardindustrypracticeof charging

this instrumentationon a daily basis. The generallyacceptedstandarddaily ratesrelative
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to each of these instrumentsrange from less the $50/day to more than $100/day.

Obviously, afterconsideringthe five (5) hoursof work and/oroversightby theProject

Manager, it is not reasonableto concludethe remaining $50 is a reasonableamount

inclusive ofanyand all instrumentation.Furthermore,to considerthis $50 remainderis

also inclusive of all transportation,expenses,lodging (if necessary),etc., is evenmore

unreasonable.

Performanceoffield workand/oroversightby personnelidentifiedin AppendixB

with ratesgreaterthanthatofProjectManager(Sr. ProjectManager,EngineerIII,

ProfessionalEngineer,Sr. ProfessionalEngineer,andSr. ProfessionalGeologist)or

traveltimebeyonda 30 minuteradiusonly furthersupportstheneedto re-evaluatethe

$500/halfdayrateproposedby theAgency.

Mr. Bauer’spre-filed testimonyalsostatesthat “Basedonconversationswith

undergroundstoragetankremovalcontractorsit appearsthatconsultantsarenotalways

presentwhentheUSTsareactuallybeingremoved.” In supportofMr. Bauer’s

ôonclusion,I recognizethat consultantsarenot alwayspresentduringUSTremoval.

Oftentimes,areleasefrom an undergroundstoragetank is not discovereduntil duringthe

removaloftheUST and/orsupportivesystem(i.e., productlines,dispensers,etc.). It is

unlikely aconsultantwouldbepresentprior to thediscoveryofarelease.However,

during theremovalofaUST knownto havehad arelease(avery commonscenario),it is

commonpracticefor aconsultantto bepresentduringtheremovalof theUST(s)in an

effort to documenttheevent,evaluatetheconditionoftheUST system,determinethe

sourceof therelease,prepareasitemap,sampletheexcavation,andcollectthedata

necessaryto complywith theAgencyreportingrequirements.To disadvantagean
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Owner/Operatorby limiting his/herreimbursementofcostsincurredin regardto

professionalconsultingservicesto onehalf-dayincrementregardlessofhowmanyUSTs

wereremovedand/orhow longit took thecontractorto removeitlthem is not reasonable.

Instead,theOwner/Operatorshouldremaineligible to receivereimbursementfor asmany

half-dayincrements(oralternativeunitofmeasure)aswererequiredto completethe

USTremovalactivitiesandperformtherequireddatacollectionandprofessional

oversight.

In regardto costsassociatedwith reportpreparation,theAgency’sproposalto

reimbursetheOwner/Operatorfor variousplans/reports,suchasaCorrectiveActionPlan

(CAP)proposingconventionaltechnology,on afixed ratebasisdoesnotappearto

accommodatevariationsin thescopeofwork. Scopeofworkhasadirect effect on the

effort dedicatedto aplanorreport. Forexample,thepreparationofa CAP to addressa

smallplumeof on-sitesoil contaminationdoesnotrequirethesamelevel ofeffort asthe

preparationofaCAP to addresswidespreadsoil andgroundwatercontaminationthathas

migratedonto severaloff-siteproperties.I feelthattheAgency’srationalein supportof

theproposedUST removalor abandonmentcosts(Section732.810) mayalsobe

applicablein determiningthereasonablecostsassociatedwith reportpreparation.In his

pre-filedtestimony,Mr. BauerexplainedtheAgency’srationalesupportingtheir732.810

proposalasfollows: “....it wasdeterminedthat smallertanks(110-999gallons)costless

andthatlargertanks(15,000gallonsormore)costmoreto removeorabandonthan

medium-sizedtanks(1,000gallonsto 14,999gallons).”. It is reasonableto concludethat

CAPsproposingremedialactionto addressasmallvolume(i.e., 1,000cubic yardsor

less)ofon-sitesoil contaminationcostlessandCAPsaddressinga largevolume(i.e.,
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greaterthan5,000cubicyards)ofcontaminatedsoil andwidespreadgroundwater

contamination,bothofwhich haveimpactedthesiteandoneormoreoff-siteproperties,

costmoreto preparethanaCAP addressingon-sitesoil andgroundwatercontamination.

Anotherfactorin regardto costsassociatedwith reportpreparationthat I feel is of great

concernis therequirementofAgencyreviewand approval,andtheauthorizationto

modifyboth thescopeofwork and/ortheproposedbudget. The Owner/Operatorhas

little to no controlin regardto theAgency’sadequacy,efficiency,interpretation,

competency,ortimelinessin regardto thereview/approvallmodificationofreports,plans,

budgets,reimbursementrequest,etc. Thepotentialfor humanerroris justasrealfor the

Agencyasit is for theOwner/Operator.TheAgency’sproposalto refuseadditional

compensationfor thepreparationofamendedplans,reports,clarify anAgency

misinterpretation,etc.,doesnotappearto relievetheOwner/Operatorin theeventsuch

activitiesarenecessaryasaresultofAgencyinvolvement(directlyor indirectly). As a

result,the Owner/Operatorbecomesburdenedwith additionalcoststhat areineligible for

reimbursementasaresultofanAgencyerror.

Also, it is notuncommonfor unforeseenconditionsdiscoveredaftertheexecution

of an Agencyapprovedplanto requirethesubmittalofamendedplansand/orbudgets. It

doesnot seemreasonableto refuseanOwner/Operatorreimbursementfor costs

associatedwith thepreparationof an amendedplanand/orbudgetrequiredasaresultof

conditionsunforeseenby boththeOwner/OperatorandtheAgency.

I concurwith theAgencythat someoftheproposedregulationrevisionsexhibit a

potentialto streamlinethereportingprocessfor both theOwner/Operatorandthe

Agency. However,the 120-dayAgencyreviewtimeline remainsunchanged.It seems
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appropriatethat the 120-dayreviewperiodshouldbe reducedto reflectthebenefitofthe

Agency’seffort to streamlinethis process.

As severalparticipantsexpressedin theMarch 15, 2004,hearing,themannerin

which theAgencyelectedto researchhistoricalcostsappearsto be questionable.As a

result,severalof theAgency’sconclusionsarealsoin question.Regardlessof the

validity, or invalidity, ofAttachment9 asreferencedin HarryChappel’spre-filed

testimony,reimbursementofconventionalexcavationandoff-sitedisposalofpetroleum

contaminatedsoil usingthecubicyardasastandardunit ofmeasurecanprovidea

streamlinedandpotentiallyreasonablemeansto reimbursetheOwner/Operator.

Although its methodsmaybequestionable,theAgencyhasdeterminedthatpetroleum

contaminatedsoil canbeexcavatedandtransportedto a landfill at arateof500 cubic

yardsperday from almosteverycurrent,,and futureLUST site locatedin theStateof

Illinois. Although therehasbeendiscussionin regardto extraordinarycircumstances,it

is myexperiencethattheAgencydoesnotconsiderremotelocationsor small volumesof

contaminatedsoil extraordinary.Theseconditionscansignificantlyincreasethecostper

cubicyard for excavationand/ortransportation.However,theenvironment,human

healthandsafety,andtheOwner/Operatorsresponsiblefor smallplumesofcontaminated

soil at sitesremotelylocatedcangreatlybenefitfrom thetimelinessandeffectivenessof

conventionaltechnology.To indirectlylimit thebenefitof conventionaltechnologyby

directly limiting theOwner/Operator’sability to receivereimbursementfor costsincurred

basedsolelyon remotelocationand/orasmall volumeof soil to beabatedis

unreasonable.This situationcouldbe addressedby eitherrecognizingtheseconditionsas
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extraordinaryorby offering ascalereflectingextendedtransportationrequirementsor

lessthanaveragevolumesof soil requiringabatement.

SubpartC: SiteInvestigationand CorrectiveAction, in my opinion, includesthe

revisionswith thegreatestpotentialto improvecurrentregulations. TheAgencyshould

becommendedfor proposingthisSubpart.Thebenefitsof apre-determinedinitial scope

ofwork (Stage1) andtheability for an Owner/Operatorto requestreimbursement

throughouttheinvestigationinsteadbeingrequiredto wait until theAgencyapprovesa

completionreportaretwo revisionsthatwill allow afar morestreamlinedprocessthan

thatrequiredof currentregulations. However,I recommendtheAgencyconsidersome

minormodifications. It appearsthat dependinguponthelayoutoftheUSTsystem,

boringsadvancedin accordancewith 734.315(a)(1)(A-C)couldresultin theadvancement

ofmultiple boringsin virtually thesamelocation. Thiswouldbe thecaseespecially

wheninvestigatingareleasefrom aUST systemconstructedsuchthatproductlines

includeoneormore90-degreeangles(avery commonsituation). Advancingborings

perpendicularin bothdirectionsand atequaldistances(15’) from bothsidesof a90-

degreeanglecanresultin placingtwo boringsatthe samelocation. UST systems

includingmultiple pumpislandsparallelto oneanothercanalsocauseasimilar result.

This mayberesolvedif theregulationincludeddirectionexplainingthat theborings

advancedin accordancewith theseregulationsmaintainaspecifiedminimuminterval

betweenborings(i.e., 15’). Dependinguponthenumberof USTslocatedin thetankhold,

boringsadvancedin accordancewith 734.315(a)(l)(B)couldalsoresultin an interval

betweenborings of lessthan 15’. Requiringaminimumdistancebetweenboringscould

resolvethis concernaswell.
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Also, in aneffort to avoidunnecessaryAgencydenialsor modificationsofStage

2 and Stage3 plans, it wouldbehelpful if theAgencyprovidedsomeexplanation

regardingtherationalethatwill beusedwhenreviewingtheseplans.

I alsohaveconcernsregardingtheexperiencerequirementsproposedin Appendix

B. I stronglydisagreethatit is necessaryfortheAgencyto attemptto imposeexperience

requirementson personnelemployedby privatebusinesses.Currentregulationsrequire

thattheworkbeperformedby, orunderthesupervisionof a licensedProfessional

Geologist(PG)orProfessionalEngineer(PE). Theselicensedprofessionalsmustcertify

to this andthis shouldbesufficient. Thereis no goodreasonto disadvantageor

disqualify youngprofessionalscapableofprovidingqualitywork.

In conclusion,it is my observationthatthemajorityoftheconsultingcommunity

recognizesthat costcontainmentis anecessity.It is alsomy observationthat the

consultingcommunitywill requirethat anycostcontainmentmeasurebe reasonableand

fair. With modification,theAgency’sproposedrevisionscouldachievethis.

Thankyou.
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PIPETESTIMONY OF JOSEPHM. KELLY, P.E.REGARDINGTHE
ENVIRONMENTAL PROTECTIONAGENCY’S PROPOSAL

TO AMEND 35 ILL. ADM. CODE732AND 35 ILL. ADM. CODE 734

My name is JosephM. Kelly. I am a licensedProfessionalEngineer(PB) in

Illinois andhavebeenlicensedsince1984asacivil engineer. I amtheVicePresidentof

Engineeringfor EcoDigitalDevelopmentGroup,LLC (EDG) andtheSeniorProfessional

Engineerfor United ScienceIndustries,Inc. (USI). I havebeeninvolved in engineering

for twenty-fouryearsandhavebeenworking strictly in theenvironmentalindustrysince

1991.

I havebeenemployedby USI since 1994 whereuponI washired asa certifying

PE and ProjectManager. I had prior involvement in site investigation, sampling,

remediation,closure,andOtherapplicableenvironmentalandengineeringexperience.At

that time USI was working on a numberof LUST projectsunder the guidanceof the

Illinois EnvironmentalProtectionAgency,BureauofLand, LUST Section(Agency), 35

IAC 732 was in the processof being implementedand most, if not all, of theprojects

were under 35 IAC 731. Both USI and the Agency were smaller and worked well
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togetherto resolvetechnicalissues.BecauseUSI workedto only performwork that was

approvedor in coordinationwith Agencyguidance,USI wasverysuccessfulin obtaining

reimbursementfor their clients and built a reputationthey built on. At that time the

Agencywasveryconsistentin its approachandhow theywantedto reviewtechnicaland

fiscaldataandinformation.

OverthepastseveralyearsUSI hastriedto work with theAgencyand follow the

policies andproceduresoutlinedin theregulationsaswell astheAgency’sinterpretation

of thoseregulations. Up until about2001,USI andthe Agencyseemedto work well in

conjunctionwhile trying to investigate,remediateand closea numberofclient’s LUST

sites. For approximatelythe last threeyearstheAgencyhastakena differentstanceand

hasbegunto shift its focus. Before35 JAC 742 (TACO), thefocusseemedto be to clean

up theenvironment,including~ soil andgroundwatercontamination,until protectionof

humanhealthand the environmentwasassured.TACO allowedfor a moresite-specific

approachand helpedto allow closureof siteswherecontaminationremained,but there

wasnotanapparentthreatofhumanexposure.This allowedfor whatmanyconsidereda

morecommonsenseormiddleoftheroadapproach.Unfortunately,thefocusnow seems

to haveshifted. The“protectionofthe Fund” outweighsprotectionofhumanhealthand

theenvironment. Thependulumhasswungfar to one sidewith no considerationofthe

owner/operator’sconcernsand liability. The Agency would prefer everyone“TACO

out” to savetheFund regardlessif the landownerwantsa cleansite. In many instances

engineeredbarriers and institutional controls do not provide an owner/operator

opportunitiesfor economicdevelopment.If we wantto turn all LUST sites into parking

lots, thenthis approachwould work acrossthestate.
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I know of no one who advocatesabusingthe LUST fund for chargesnot

performedor overpriced ratesor otherabuses,at leastwithin ourorganization. Yet,

there are evidently firms, according to the Agency, who are not ethical in the

performanceof or at leasthow they chargefor theirwork. So, the Agency decidedto

initiateratereductionsin 2001, eventhoughtheserateshadbeenpreviouslyreimbursed

andconsideredreasonable.Thereductionsweremaderetroactiveregardlessofwhenthe

work was performed. Also, therewas no warning or documentsighting a changein

Agencypolicy. As aresult,consultingand engineeringfirms andcontractorswereforced

to decideif theywould reduceratesor allow clientsto pay for currentratesandmakeup

thedifference.

TheAgencydecidedto enforceevenmoredrasticcutsin ratesandscopesofwork

that theyconsidered“reasonable”for purposesof reimbursementin the last threeyears.

Personnelcuts and cuts in other areasof a budgethave beennotedwith increasing

frequency. Scopesofwork in light of technicalrequirementsareevenin question. The

Agencyhascited that costsare “unreasonable”with no provisionfor explanationor the

detail thatmight explainthebudgetedcostson existingAgencybudgetforms. Additional

informationand explanationsof what it takesto do the work often falls on deafears.

EventhoughtheAgencysays“we’re not theconsultants”theplansandbudgetsareoften

modifiedorrejectedbasedon what theydeemasacceptable:Acceptabilityis basedmore

on what it will costratherthanwhat is deemednecessarybasedon documentedpractices

and logical coursesof actionbasedon engineeringprincipalsandcommonsense. Once

again, firms are facedwith the decisionto takeit orpasson the reducedreimbursement

andallowclientsto makeup thedifference.
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USI works with the Agency to resolvetechnical issuesdespiteinconsistencies

within the Agency. Denialsor rejectionson the 119th day, requestsfor extensionsor

moreinformation,modifiedbudgetsfor workedneededto completetheprojectand other

obstaclesoften require us to perform additional work and amendbudgetsfor extra

personnelhours in order to comply with Agency requests. Therefore,appealsto the

Illinois Pollution ControlBoard(IPCB) arefor budgetamountsandnot technicalissues.

During theMarch 15, 2004hearingbeforetheIPCB andothers,theAgencystated

that thereis a lot of time reviewingbudgetsand reimbursement.They also statedthat

“the majority ofplansandreportdenials,amendmentsto plansandreportssubmittedby

consultantsandappealedbeforetheIPCB arerelatedto budgetandreimbursementissues

asopposedto technicalissues.” USI works throughthetechnicalissueswith theAgency

only to havebudgetscut, modifiedor deniedor amendedbudgetsdeniedaftersupplying

additionalinformationfor technicalapproval.This is partiallydueto changesin whatthe

Agency deems as appropriate technical information, especially with alternative

technologyandalso due to differencesin Agencyreviewers. So, thetechnicalissuesget

resolvedonly to havecuts in budgetsaftercostestimateswereincreaseddealingwith re-

submittalsafterrejectionson the119th dayorrequestsfor moreinformation.

On March 15, 2004 during the hearingbefore the IPCB, the Agencystatedthat

“moreandmoreadministrativetimeis beingspent,not on theoversightofLUST cleanup

activities,but on the oversightofbudget‘approvals.” This is becausethey havedecided

to dictate to consultantsand other firms what is “reasonable”. Yet, basedon their

testimony, theirevaluationanddecisionsarebasedon reviewof documentsand not on

actual experience. The Agency stated,“About a year ago we beganthe processof
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developinga new system...“ This systemseeksto try and fit all LUST projectsinto a

moldin which“one sizefits all.”

TheAgencyadmittedduring thehearingcited above,that theratestheyusedfor

the proposedrules were developedin-house. Yet, there is no provision for variation.

AssumingUSI rates are in the dataset, it would seemthoserates, being previously

reimbursed,assumingtheyhavenot changed,would nowbe “reasonable”.

The Agencyhasalso admittedthat thereis no list or specific work breakdown

structurein orderto createconsistency.Yet, USI proposedsucha structureovera year

ago and this was ignored. The breakdownwasbasedon phases,tasksand subtasksso

that theAgencycouldcollect consistentdataand force consultantsandothersto fill out

budgetsandbilling packagesthe samewayandtakeout theguesswork.TheAgencyhas

statedbeforethat everyonechargesdifferently andit is hard, if not impossible,for them

to make comparisons. USI personnelcuts havemany times beendue to the fact the

Agencyis not usedto seeingconsultingandcontractingman-hourslisted within thesame

budget. So, for Site Classificationor CorrectiveAction, largecuts were madeby the

Agencythat USI consideredasinappropriateand unsubstantiated.As a result, appeals

get filed.

TheAgency also stated“But I would saythe numbersthat we’re approvingfor

reimbursementand budgets and reimbursementpackagesare consistent with the

proposedrules.” I think this is becausetheratesheettheyhavebeenusingoverthepast

several years consists of the same dollar amounts proposed in Subpart H. If

owner/operatorscanonly getspecific amountsfor personnel,unit ratesfor drilling orsoil

remediation,equipmentrates,andothercosts,approvedin budgetssetby the Agency, it
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only makessensethat reimbursementpackageswill be at or below the budgetamounts.

If thebudgetsand reimbursementpackagesarebeingdictatedby theAgencyinternalrate

sheetor guidancedocuments,the logical conclusionis that thenumberswould matchthe

proposedrules that use the samecomparativedocuments. They have beenin essence

forcingthedataforthe lastthreeyearsto fit theirmodel. It shouldbenotedthatthecosts

being approvedare in line with what is beingproposed,it doesnot mentionhow the

proposedratesarein line with whathasactuallybeensubmittedby owner/operatorsand

cut.

Onepersonin attendance,aswritten in thehearingtranscripts,statedthattheydid

not understandhow all ofthe informationcollectedwas applied,reimbursedandthenin

April 2002 everythingchanges. I agreeit appearsasstatedabovethat the Agencyhas

changedin its perceivedrole in the regulatoryprocess. Making sure coststhat are

submittedfor reimbursementare reasonableand necessaryis good, but collectingraw

dataandthenderivingaone-sizefits all lump sumpaymentschedulewithoutnotingwhat

is in thescopeofwork is detrimental.

TheAgencystatedin theproceedingsmorethanoncethattheyrelied on 15 years

of experienceand reviewof budgetsand reimbursementprocessesof invoices,etc. It

seemsthat Agency is dictating what is reasonableand necessarywithout taking into

considerationtheowner/operator,consultantorProfessionalEngineercertifications.

The Agencycontinuesto statethat thereareabusesor attemptedabuses,so the

Agency wants the Board to adopt Subpart H. Drastic changesin how costs are

reimbursedservesto punish an entire industryinsteadof singling out thosewho have

committedthe infractions. The Agencyin its reviewof costsandwhat is reasonablehas
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beenplaying consultantandrequestsmoreinformation,which requiresmoreplans,more

reviews,morebudgets,morepersonneltime, moretime, etc. TheAgencyon morethan

one occasionhas requestedmore work without adequatecompensationor budget

approval.

The Agencyhascontendedthat the IPCB hasupheld theproposedrates. Then,

thetestimonychangedto statethat theywereunsureif anyof therateshadbeenupheld.

Basedon theIllinois Ayersdecision,I don’t think theirrateswould beupheld.

The Agency hasstatedthat there is nothingpreventingowner/operatorsfrom

proceedingwith siteinvestigationworkwithout approvedbudgets. In reality,most,if not

all, of the LUST siteswill not proceedwithout an approvedbudget. Yet, the way the

proposedrulesread,if you did not planfor every contingency,andyouhaveto submita

revisedplanandbudgetit will not getreimbursed.

The Agency has stated that there are no standardrates, methodology and

submittals. Yet, this doesnot takeinto considerationthat eachsite is different; each

owner/operatormaybe using a turn-key firm or a consultantthat puts togethervarious

subcontractorsto completethe work. Thereare, therefore, many variables and cost

considerations. It seemsthe Agency looks at the moneyfirst and then decidesif the

scopeof work is adequate.Thewaythe currentregulationsarewritten,suchas,732.505

(a) the full technicalreview “shall consistofa detailedreviewofthestepsproposedor

completedto accomplishthe goals of theplan and to achievecompliancewith theAct

andregulations. Itemsto bereviewed,~fapplicable,shall include, but notbe limited to,

numberandplacementofwellsand borings, numberand typesofsamplesand analysis,

resultsofsampleanalysis,andprotocols to befollowedin makingdeterminations. ~
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overallcoalofthetechnicalreviewfor plansshallbeto determineif theplan is sufflcient

to satisfy the requirementsof the Act and regulations and has been prepared in

accordancewith .~enerallyacceptedengineeringpractices. The overall goal of the

technicalreviewfor reportsshallbe to determine~ftheplan hasbeenfully implemented

in accordancewith generally acceptedengineeringpractices, if the conclusionsare

consistentwith the information obtained while implementingthe plan, and if the

requirementsof the Act and regulationshave been satisfied.” The technical review

shouldbebasedon its own merits. Then thefinancial reviewlooks, to determineif the

costsassociatedwith thetechnicalplanarein line.

Basedon 732.505(c), “Afuilfinancial reviewshallconsistofa detailedreviewof

thecostsassociatedwith each elementnecessaryto accomplishthegoals oftheplan as

requiredpursuantto theActandregulations. Itemsto be reviewedshall include, butnot

be limited to, costsassociatedwith any materials,activities or servicesthatare included

in thebudgetplan. Theoverall goal ofthefinancial reviewshall be to assurethat costs

associatedwith materials, activities andservicesshallbe reasonable,shallbe consistent

with the associatedtechnicalplan, shall be incurred in theperformanceof corrective

action activities, and shallnot beusedfor correctiveaction activities in excessofthose

necessaryto meettheminimumrequirementsof theActand regulations.” It seemsthat

financial review is trying to figure out how to cut out costsor reduceratesbelow some

ceiling theAgencyhassetstatewide. If thebudgetneedsto be reduced,thenthe scope

of work is reducedor cuts aremade leaving the plan intact but not enoughmoney to

perform thework. So, thecontractoris facedwith notifying theowner/operatorthatthe

proposedwork cannotbecompletedasbudgeted.
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Another areaI would like to addressis conversionratesfor excavatedsoil and

backfill. TheAgencystatesthat theconversionfactorshouldbe 1.5 tonspercubic yard

althoughit maybecloserto 1.2or less. A higherconversionfactordecreasestheyardage

theywill reimburse.Accordingto theCivil EngineersHandbook(1983,page7-77) soils

vary between 1.15 (loose) to over 1.6 (compacted)tons/ cu yd. Yet, the loose

(excavated)sands,clays,silts, silty clay,etc. varybetween1.15 to 1.2 tons/cu yd. This

resultsin a 24%to 30%reductionin thevolumethat shouldbepaidfor. Soils arelessin

weight due to excavatedyardagenot compacted. Therefore,if an owner/operatoruses

theactualweightofsoil disposedat a landfill from scalesthat indicatetheweight in tons,

they can convertto yards. The conversionfactor the Agency prescribesis closer to

compactedsoils and not excavatedsoils. Thereis no bulk densitysoil numbersfrom

acrossthestate.

The swell factorthe Agencyprescribesis 5% which is belowwhat is typical in

calculating soil volume due to expansionafter excavation. Generally accepted

engineeringpracticesdictatethat 15% to 20%is morecommon. Besides,theswell factor

is being usedto calculatea budgetvolume. It is better to slightly over estimatesoil

volume so that an amendedbudgetdoesnot have to be submittedif the volume is

underestimated.The otheruseof swell factormight be usedto convertthe“loose” soil

volume,calculatedfrom theweightconversionfactor,to computeacompactedvolumeto

compareto theexcavationdimensions.

Duringthe hearingon March 15, 2004thetopic ofsamplenumber,samplesetand

otherstatisticsterminologywasdiscussed. EPA SW-846wascited as a referencefor

statistical analysis. Despitethe fact that the documentrefers to accuratelycollecting
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samplesfor chemicalanalysis,the needfor a representativenumberof samples,sample

accuracyandprecisionarestill thesame. Quotingfrom SW-846,“Statisticaltechniques

for obtainingaccurateandprecisesamplesare relatively simple andeasyto implement.

Some form of random sampling usually achievessampling accuracy. In random

sampling,everyunit in thepopulationhasa theoreticallyequalchanceofbeingsampled

and measured.Consequently,statisticsgeneratedby the sampleareunbiasedestimators

of true population parameters.In other words, the sample is representativeof the

population. In the caseof determiningstatewide lump sum paymentsand time and

materialrates,the sampleset doesnot appearsufficient for accuratelydeterminingthese

numbers.SW-846alsostates,“Samplingprecisionis mostcommonlyachievedby taking

anappropriatenumberof samplesfrom thepopulation.” The documentgoeson to say,

“Increasing the number or size of samplestaken from a population, in addition to

increasingsamplingprecision,hasthesecondaryeffect of increasingsamplingaccuracy.”

Also, “Sufficient precisionis mostoftenobtainedby selectingan appropriatenumberof

samples.”

Thehopeis that thetrue meanandsamplemeanwill beaccurate,preciseandin

alignment. The standarddeviationor statisticalmeasureof dispersionis definedas“a

statisticalmeasureof the amount by which a set of valuesdiffers from the arithmeticalmean,

equalto the squareroot of themeanof thedifferencessquared.”Arithmetic meanis definedas

“theaverageofa setofnumbers,calculatedby addingthemtogetherand thendividing their sum

by the numberof terms.” The confidenceinterval is definedas,“expectedrangeof outcome:a

rangeof statisticalvalues within which a result is expectedto fall with a specific probability.”

Precisionand accuracyarc the expectedoutcomeassumingthe appropriatenumberof valuesis

obtainedand they are representativeoftheentirepopulation; Otherwise,theconfidencelevel or
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reliability measureas definedas“a measureof how reliablea statisticalresult is, expressedasa

percentagethat indicatesthe probabilityof the resultbeingcorrect.” is diminished.

It is not knownif thesamplesarc representativeof theentire population. The questionof

the numberof sitesthat wereanalyzedwasbrought up in the hearingandwas neveranswered.

Therefore,basedon the questionsandprobablecontinuedquestioning,it is apparentthat thereis

doubtabouthowwell the proposednumbersaccuratelyrepresentthecoststo performthe various

phasesanddo not takeinto accountthevariousscopesofwork, let aloneregionsofthestate.

TheAgencyhasstatedpreviouslythattheyusetheNationalConstruction

Estimator(CraftsmanBook Company).Thismaycontainsomedatathat is applicableto

sitesbut it is mainly for newconstructionanddoesnotnecessarilycompareto

environmentalwork. Pickinga$/ft2 for asphaltandthenexpectingthesamepricefor

concreteis not realistic. Concretepricesvary,asdoesasphaltdependingon wherethe

siteis located.By comparisontheRSMeans,EnvironmentalRemediationCostData

containsavarietyofdatafor comparisonfor unit ratesor lump sumamounts.This data

is moreaccuratethanpicking andchoosingspecificsitesto matchthedataset in orderto

createstatewide acceptablecosts. Basedon acomparisonofthepublishedpersonnel

rates,equipmentrates,andmaterialsvs.what theAgencydeemsreasonable,in their

proposedrules,are far below thosedocumentedin thispricingguide.

Thankyou.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: )
REGULATION PETROLEUMLEAKiNG )
UNDERGROUNDSTORAGETANKS )
35 ILL. ADM. CODE732 )

IN THE MATTER OF:

PROPOSEDAMENDMENTS TO:
REGULATION PETROLEUM LEAKING
UNDERGROUNDSTORAGETANKS
35 ILL. ADM. CODE734

PIPETESTIMONY OF ROBERTJ.PULFREYREGARDINGTHE
ENVIRONMENTAL PROTECTIONAGENCY’S PROPOSALTO AMEND 35 ILL.

ADM. CODE732AND 35 ILL. ADM. CODE734

My nameis RobertJ. Puifrey. I am a Geologistby professionand havebeen

employedas such for almost thirty yearsgraduatingwith a B.S. in Geologyfrom St.

Joseph’sCollegein, iN andan M.S. in Geologyin 1971 from OklahomaStateUniversity

OK. I amcurrentlya SeniorProjectManagerfor United ScienceIndustries,Inc. having

beeninvolved in the environmentalinvestigationandremediationfield for fifteen years.

Threeof the fifteen yearswas given to public service as a Hydrologist for USEPA

RegionW in the RCRA Branch. In years prior to USEPA, I was also employedasa

geologist for the Departmentof Interior, both Bureauof• Land Managementand US

GeologicalSurvey. I statethis for the reasonthat I have firsthandknowledgeof what

responsibilityapublic agencyhasandhowthepublic sectorsystemis supposedto work.

The entire authorityand function of a public agencyis givenby legislation, i.e.,

by law and, in this particularcase,theStatutoryAuthorityofProtectionof HumanHealth
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and the Environment. All rules, regulations,policies, guidelines,either proposedor

promulgatedaresupposedto benefitthepublic healthandtheenvironment. Theserules,

regulations,policies, and guidelines are also to provide a standardso that both the

regulatedcommunityandregulatingauthorityhavea basison which to proceed. When

thesestandardsarenot followed by eithercommunity,chaosand confusionresult. For

instance,requiringa budgetfor free productremovalwhenthe currentrules clearlydo

notrequiresuchbrings confusionbetweenthetwo partiesbecausetwo different standards

arebeing followed. Often times, the only resolutionis throughthe filing of an appeal.

Thereis aprocessfor AdministrativeRuleMaking andit mustbe followed. Usurpingthe

rule-makingprocessby enforcingor applyingrulesorregulationorstandardsbeforethey

arepublishedor promulgatedwill, and hascauseda rift betweenthe regulatingand

regulatedcommunitiesgiventhe applicationoftwo different standards.In addition,asa

public agency,therehasto be freeandopendisclosureof whatstandardstheAgencyis

following. Theregulatedcommunityhasaright to know. Nothing is to bekeptsecret. It

goeswith the functionofbeinga “public agency”. It gallsme asa formerpublic servant

to seethesystemignoredormisused.

Havingsaidthat, I turnnext to addresstheAgency’sSubpartH proposedbasisfor

drilling rates. Havingbeenin mining explorationfor approximatelyfourteenyears and

the environmentalfield for fifteen years,I havecontractedandsupervisedmosttypesof

drilling and am familiar with the basisof what drillers charge. The basis on which

drillerschargeis highly dependenton thetypeof lithologiesthat areencounteredandthe

typeof drilling employed. The costof drilling unconsolidatedmaterialswill be onecost

versusthe cost of drilling bedrockdue to thetype of material involved and the typeof
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drilling method required. So too is the type of unconsolidatedmaterial,for instance,

drilling in a silty sandis far different than in highly variablematerialsof clay, silt and

sand and mixtures thereof. This if often the case in Illinois where glacial till is

predominantwith thick clay layers interspersedwith some sand,possibly gravels,and

silty clay. To comparedrilling ratesfrom the Stateof Texas,Colorado,Oklahoma,and

Arizona with their predominantlyuniform lithologies of sand and silt is not at all

comparableto Illinois. Drilling ratesfrom theStatesof Indiana,Ohio andMichigan are

muchmorecomparablebecauseofthepresenceofglacialtill.

i now turn to addressan issue of primaryimportance,i.e., protectionof human

healthand the environment. Whethera regulatoror an environmentalconsultant,the

protectionofhumanhealthandthe environmentis ourpurposeandour functionby what

we do. As a formerregulator,I cansafelysaythat theprimarystatutoryauthorityofthe

Environmental Protection Agency is for the protection of human health and the

environment. Somehow,along the way, this hasbeenreplacedby protectionof the

LUST fund, which hastaken precedenceover protection of human health and the

environment. What I seeas a former regulator, and currently as an environmental

consultant,is thescopeofprojectsnow drivenby monetaryfactorsratherthanprotection

of humanhealth and the environment. In my professionalopinion, the Agency lately

seemsto be “minoring on the majorpoints andmajoringon ‘the minorpoints.” Takefor

instance, on a number of projects that I am managing which includes sites with

significant levels of soil contamination,the Agency has rejectedseveralCorrective

Action Planson minor points ratherthan conditional approvalwhile ignoring the high

levelsof soil contaminationthat needto be removedby excavation. In threeseparate
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incidents, thesesites over time developedfree product during the time of Agency

indecisionandrejectiontherebymakingabadsituationworse.

I also would like to remindtheAgencyofthetimein 1998-99whenthe

SuperfundDivision ofUSEPAwasbroughtbeforeCongressto be chastisedin “studying

theproblemto death”ratherthangettingtheCERCLA sitescleanedup. As an

environmentalconsultant,I haveafiduciaryresponsibilityofprotectionofhumanhealth

andtheenvironmentwith theaddedresponsibilityofrecommendingusingthemost

feasiblemethod(s)availableat areasonablecostdependinguponthesiteconditionsand

thepreferenceofthetankandpropertyowner.

Thankyou.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

IN THE MATTER OF: )
)

PROPOSEDAMENDMENTS TO: )
REGULATION PETROLEUM LEAKING )
UNDERGROUNDSTORAGETANKS )
35 ILL. ADM. CODE732 )

iN THE MATTER OF:

PROPOSEDAMENDMENTS TO:
REGULATION PETROLEUMLEAKiNG
UNDERGROUNDSTORAGETANKS
35 ILL. ADM. CODE734

PIPETESTIMONY OF BARRY F. SINK. P.E.,REGARDINGTHE
ENVIRONMENTAL PROTECTIONAGENCY’S PROPOSALTO AMEND

35 ILL. ADM. CODE732 AND 35 ILL. ADM. CODE 734

My name is Barry Sink. I am a ProfessionalEngineer for United Science

Industries,Inc. locatedin Woodlawn,Illinois. I havebeenat UnitedScienceIndustries,

Inc. sinceApril of2002. Prior employmentincludes20 yearsasaProjectEngineerin the

mining industrywith Old Ben Coal Companyin Franklin County, Illinois and 5 years

experienceasa ProjectEngineerin thecementindustrywith LafargeCorporation,Joppa

Plant in GrandChain,Illinois. I receivedaB.S. degreein Mining Engineeringin 1977

from theUniversityof Missouri-Rolla. I havebeena LicensedProfessionalEngineerin

theStateof Illinois since1980.

Section 734.135(d)of SubpartA of Part 734 requires all plan, budgets,and

reports submittedto contain the following certification from a LicensedProfessional

EngineerorLicensedProfessionalGeologist:
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I certify underpenaltyof law that all activities that are the subjectof this plan,
budget,or reportwere conductedundermy supervisionor wereconductedunder
the supervision of another Licensed Professional Engineer or Licensed
ProfessionalGeologistandreviewedby me; that this plan,budgetorreportandall
attachmentswere preparedunder my supervision; that, to the best of my
knowledgeand belief, the work describedin the plan, or budget,or report has
beencompletedin accordancewith theEnvironmentalProtectionAct [415 ILCS
5], 35 Ill. Adm. Code734, and generally acceptedengineeringpracticesor
principlesofprofessionalgeology; andthatthe informationpresentedis accurate
andcomplete. I amawarethat thereare significantpenaltiesfor submittingfalse
statementsor representationsto the Agency, including but not limited to fines,
imprisonment,orboth asprovidedin Section44 and57.17 of theEnvironmental
ProtectionAct [415 ILCXS 5/44 and57.17].

It is the LicensedProfessionalEngineer’sduty to embracetheEngineer’sCreedandto

work diligently under the Code of Ethics for Engineers. The above certification

acknowledgesthat membersof the Professionare expectedto exhibit the highest

standardsof honestyand integrity. LicensedProfessionalsshouldhold paramountthe

safety, healthand welfareof the public, avoid deceptiveacts, and conductthemselves

honorably,responsibly,ethically,andlawfully so asto enhancethehonor,reputationand

usefulnessoftheprofession.As aLicensedProfessionalEngineerin theStateof Illinois,

I do mybestto upholdtheintegrityoftheProfession,actfor eachemployerorclient asa

faithful agentor trustee,and abideby the applicablelaws andstandardsof the Stateof

Illinois. That is not an easytask;howeverit is anhonorableandworthy standardand

goal.

It is my testimonythat SubpartH: Maximum PaymentAmounts;Section734.845

ProfessionalConsultingServiceswill maketheethicalProfessionalhesitantto perform

professionalservicesassociatedwith LUST projects. TheSubpartH maximumpayment

amounts force the ProfessionalEngineer and/or ProfessionalGeologist to carefully

evaluatethefinancial ability oftheowner/operatorto payprofessionalfeeswhich exceed
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the “one time lump sum” reimbursement. Only then can the professionalprovide

professionalservicesdesignedto protect the safety, healthand welfare of the public.

Professionalsare “normal” membersofsocietywho havefamiliesto supportandlives to

live. The one time lump sum paymentapproachfor reimbursementof professional’

servicesassociatedwith thepreparationandsubmittalofplans,reports,andbudgetsis an

over-simplificationof theprofessionalprocessassociatedwith theremediationof LUST

sites. TheAgency’sassumptionsassociatedwith this “lump sum approach”suggestthe

following:

• That the processof remediationis strictly a “cook book” process. That each

LUST site is “typical” in natureand canbe easilymatchedto a remediation

strategythat is 100%effectivewhen obtainingremediationobjectives. All the

professionalhasto do is “plug andchug”.

• That eachowner/operatoris “typical” with the samepersonality, goals, and

objectives for every LUST property. That an owner/operatoris relatively

“detached”from the remediationprocessand that communicationbetweenthe

Professionaland owner/operatoris an “insignificant” cost factor. That the

professionalguidancefor an individual owner/operatorwho ownsoneLUST site

in a rural setting is the sameasfor the corporationwho owns multiple LUST

sites.

• Thatthe extentand the magnitudeoftheassociatedcontaminationdo not affect

the amount of work required to develop a remediation strategy with the

owner/operatorand then to designthe plans. That theprofessionaleffort takes
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exactlythe sameeffort no matterthesizeof theproperty,sizeandmagnitudeof

theassociatedplume,numberofoffsite properties,orsitespecificcomplexities.

• That environmentalremediationdesign is a perfect sciencein which the end

result of eachcorrectiveaction activity proposedand approvedin a plan will

perform as intended, always meeting the stringent objectivesnecessaryfor

closure. The assumptionis that an amendedplan shouldneverbenecessaryto

meettheobjectiveandsatisfythegoalsoftheowner/operator.

• The assumptionis that the site investigation based upon the site specific

information provided by the owner/operator; the FOIA information, the

intermittently spacedsoil borehole logs, the monitoring wells, and modeling

providesa “perfect” pictureof the LUST site. Theassumptionis that analytical

results from the closuresamplescollectedduring CorrectiveAction phaseare

always ‘consistentwith the site investigationand that they neverprovideany

“new data”which could affect the remediationplan. Unknown tanks,utilities,

geologic conditionsarenever discoveredduring the remediationprocess. The

site investigationprovidesan accuraterepresentationof the LUST site for the

professional.

• That each owner/operator,offsite propertyowner, municipality, and highway

authorityreadilyembracesthetoolsof TACO to raisetheremediationobjective.

• That the languageand potential financial liabilities dictatedby DOT within a

HighwayAuthority Agreementareacceptableto an owner/operator.

• Thatthegeologyofeachsite is always“typical” andeasilyinterpreted.

4
Printed on Recycled Paper in Accordance with 35 III. Adm. Code 101.202 and 101. 302(g)



• That the location of the LUST site is not a significant factor in the cost of

professionalservices. That the cost for professionaldesignfor a LUST site in

downtownChicagois identical to a LUST rural site locatedon the banksof the

MississippiRiver.

The assumptionsassociatedwith the “one size fits all” lump sum approach to

professionalservices,as proposedby the Agency in SubpartH, placesany Licensed

Professionalof integrity in a seriousdilemma. Theoptionsfor theLicensedProfessional

arelimited:

• Accept a contract to provide professionalservicesonly after evaluatingthe

financial condition of the owner/operator. Perform the professionalservices

necessaryin an ethicaland responsiblemannerpassingon any feesthat exceed

theAgency“lump sum” to theowner/operator.

• Performtheprofessionalservicesin a responsiblemanneranddonatetheexcess

fees which arenot reimbursableto the owner/operatoras a gift. Don’t worry

aboutmakingaprofit, feedingthefamily, orpayingthebills.

• Limit thehoursdedicatedto a LUST site, hopefor thebest,andbepreparedto

terminateprofessionalserviceswhentheowner/operator’smoneyrunsout.

• Get outof theLUST businessall togetherandleaveit for thoseoflessintegrity.

Theunacceptableoptionsfor theLicensedProfessionalare:

• Coerce the owner/operatorwho has limited financial resourcesto accept

institutional controls in order to save money, laying asidethe real desireof the

owner/operator,the future use of the property, the environment,and public

safety.
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• Usedeceptivepracticesin orderto makeaprofit.

Thetestimonygivenby Mr. HarryChappelthat thesizeofthe LUST sitehasno

effect uponthe“ScopeofProfessionalServices”is not trueandexemplifiesthefailure of

the lump sum fees proposedin SubpartH to provide the equitablereimbursementfor

ProfessionalServices.

I would also like to offer testimonyconcerningengineeredbarriers. Section

742.200(Definitions) ofSubpartB (General)ofPart742 (TieredApproachto Corrective

Action Objectives)definesanengineeredbarrierasfollows:

“EngineeredBarrier” meansa barrier designedor verified using engineering

practicesthat limits exposureto or controls migrationof the contaminantsof

concern.

This definition is very clear that any barrier utilized to protect the humanhealth and

environmentby preventingthe completionof an appropriateexposurepathwaymustbe

“designedor verified using engineeringpractices”. The utilization of an engineered

barrieras providedwithin TACO is an importanttool to owner/operatorswho seekto

effectivelyremediatetheirLUST site.

Section 742.1100(EngineeredBarriers)(d) and (e) of Subpart K (Engineered

Barriers) of Part 742 (Tiered Approachto CorrectiveAction Objectives)requiresthe

effectivemaintenanceof anengineeredbarrierasfollows:

d) Any no further remediation determination based upon the use of

engineeredbarriersshall requireeffectivemaintenanceof the engineered

barrier. The maintenancerequirements shall be included in an
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institutional control under Subpart J. This institutional control shall

addressprovisionsfor temporarybreachesof the barrierby requiringthe

following if intrusive constructionwork is to be performedin which the

engineeredbarrieris to be temporarilybreached:

1) The construction workers shall be notified by the site

owner/operatorin advanceofintrusiveactivities. Suchnotification

shall enumeratethe contaminantof concernknownto be present;

and

2) The site owner/operatorshall require constructionworkers to

implement protective measuresconsistentwith good industrial

hygienepractice.

e) Failure to maintain an engineeredbarrier in accordancewith that no

further remediationdeterminationshall be groundsfor voidanceof the

determinationand the instrumentmemorializingthe Agency’sno further

remediationdetermination.

Section734.630(IneligibleCorrectiveAction Costs)(tt) of SubpartF (Payment

From theFund)ofPart734 limits eligible costsassociatedwith andengineeredbarrieras

stated:

“Costs associatedwith the installation of concrete,asphalt,or paving as an

engineeredbarrier to the extent they exceedthe cost of installing anengineered

barrierconstructedofasphaltfour inchesin depth.This subsectiondoesnotapply

if the concrete,asphalt,or paving being used as an engineeredbarrier was

replacedpursuantto Section734.625(a)(l6)ofthis part.”
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It seemspossiblethat this reimbursementrule wasdraftedby individuals associatedwith

the asphalt industry. The engineeringcharacteristicsof asphaltand concreteare not

identical. Site specificconditionsdictatethedesignofengineeredbarriersincludingthe

constructionmaterials. This reimbursementrule will limit the utilization of engineered

barriersas a remediationtool basedupon the owner/operatorsout-of-pocket expenses

associatedwith a properly designedengineeredbarrier. The constructionmaterial and

thicknessof anengineeredbarrieraredeterminedby the propertyuse,traffic conditions,

andmaintenanceissuesassociatedwith theengineeredbarrier. An engineeredbarrier for

a LUST sitewhich will seeonly pedestriantraffic will bedesignedto handlepedestrian

traffic. An engineeredbarrier for a LUST site at commercialpropertywhich will see

passengercar traffic will be designedto handlethe wheel loadingof the passengercar.

An engineeredbarrier for a LUST site at a propertywhich will see semi trailer traffic

mustbe designedto handlethewheel loadingof a loadedsemi trailer. Other factorsto

be consideredinclude the typeof heavyequipmentutilized to unloada semitrailer and

thelongtermdurability/maintenancecostfor theengineeredbarrier. Thebarriermustbe

designedto meetthesitespecificconditions.

Section734.840(ReplacementofConcrete,Asphalt,orPaving....)(a) of Subpart

H (Maximum Payment Amounts) limits the maximum payment for four inches of

concreted,asphalt,or pavingto $ 2.18 persquarefoot. Owner/Operatorswhowould like

to consideran engineeredbarrieratmanysiteswill havetwo options:

• Pay any additional engineeredbarrier costs over $2.18 per squarefoot out of

pocket. (The costa 6” thick concreteengineeredbarrier for an industrial site in

SouthernIllinois is reasonableat $4.18 persquarefoot, ofwhich only $2.18 per
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squarefoot would be eligible for reimbursement.The total costa typical 30’ X

50’ barrierwould be $6,270.The reimbursablecostwould be $3,720andtheout

ofpocketexpenseto theowner/operatorfor would be $3,000.)

• Choose an alternativemethod of remediationwhich will be eligible for full

reimbursementeven thought it may be much more costly to implement.

(Utilization of conventionaltechnologyfor excavation,disposal,and backfill of

thesame30’ X 50’ areato adepthof 10 feetwouldbe $115,500. Thecostwould

be 100%reimbursablewith no out ofpocketexpenseto theowner/operator.

My testimonyis thatthemaximumpaymentfor reimbursementofengineeredbarriers

will limit theutilizationofTACOby owner/operatorsandwill resultin poorstewardship

oftheLUST fund. The“cookiecutter” approachto reimbursementfor engineered

barriersasproposedbytheAgencyis not consistentwith thedefinitionof an

“engineered”barrierwhich is to be designedto beprotectiveofhumanhealthandthe

environment. TheAgencyhasfalselyassumedthat four inchesofasphaltwill always

provideaproperlyengineeredbarrier.

Thankyou.
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